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The Limits of The Judge’s Discretionary Power
In Punitive Individualization under The
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The Limits of the Judge’s Discretionary Power in
Punitive Individualization

Prepared by:
Saleh Ahmad Saleh Kannan
Supervised by:
Fahad Al Kassasbeh, PhD.

Summary

The reasoning of a punishment lies in serving the public interest and in protecting
the benefits of the community; this is executed by the contribution of the judiciary,
which has entailed granting the judge with wide discretionary powers in
individualizing the punishment. However, these powers should be subjected to
certain restraints and guarantees that aim to ensure its proper use, and to ensure
the existence of certain restrictions and standards that can be utilized by the judge
in his evaluation of the proper penalty applied to the defendant, the suspect or the
accused. In order for these restrictions to achieve their aim, the justifications for
judgments should not conflict with one another, and indeed the judge’s
commitment to reasoning his judgment shall be considered as a substantial
guarantee that is, in turn, required for supporting the decision issued regarding
the criminal proceedings. In addition, the foregoing will also lead to facilitating
judicial censorship over criminal decisions issued in criminal proceedings.

The study has also addressed the limits of the judge’s discretionary powers in
individualizing the punishment with regards to the choice of punishment, in value
and in kind. In addition to that, the judge may face circumstances that lead to the
decrease of the punishment where he decides on the minimum legal limit for the
punishment in accordance with the law. The judge might also face circumstances
that lead to the increase of the punishment over the maximum legal limit.

Further, the judge’s role is no longer limited to issuing a verdict of acquittal,
conviction, or a verdict of “no responsibility”, whereby the judge’s role also entails
examining the personality of the criminal to illustrate the motives and reasons
which motivated the criminal to commit the crime and, accordingly, choosing the
appropriate penalty. As such, this is where the order to suspend execution and
placement under examination arose.

The study has brought forward several results and recommendations, which have
been set forth in Chapter Five hereunder.
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